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OPERATING AGREEMENT
OF
ABC LLC

A STATE OF ___________________ LIMITED LIABILITY COMPANY
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Upon valuable consideration, the persons named below as "Member" hereby covenants and agrees to be bound to the following as their LIMITED LIABILITY COMPANY OPERATING AGREEMENT dated this ___ day of _________________, 20__ (this "Agreement" or this "Operating Agreement") for ABC LLC, a limited liability company organized under the laws of the State of ___________________ (hereinafter known as "the LLC” or the “Company"): 

ARTICLE I
DEFINITIONS


As used in this Operating Agreement, the following terms are to have the meaning as stated below: 

"Act" means the State of ___________________ Limited Liability Company Act, and all amendments thereto.

>> TIP  

This should be the state of organization of your company.


"Affiliate" means with respect to any Person: (a) any other Person directly or indirectly controlling, controlled by, or under common control with such Person; (b) any other Person owning or controlling 10% or more of the outstanding voting securities or beneficial interests of such Person; (c) any officer, director, constituent partner, or employee of such Person or of any other Person described in subparagraph (a) or (b) above; (d) any spouse, father, mother, brother, sister, ascendant or descendant of such Person or of any other Person described in subparagraph (a), (b), or (c) above; or (e) any trust, family partnership, or other entity established primarily for the benefit of such Person or of any of the Persons described in subparagraph (a), (b), (c), or (d) above. As used in the definition of “Affiliate,” the term “control” means the possession, directly or indirectly, of the power to direct or cause the direction of the management and policies of a Person, whether through ownership of voting securities, by contract or otherwise.


"Capital Account" means the account maintained for a Member as determined in accordance with Article V hereof.


"Capital Contribution" means any contribution of Property, services or the obligation to contribute Property or services made by or on behalf of a Member or Transferee.


"Code" means the Internal Revenue Code of 1986 as amended from time to time.


"Company" means ABC LLC, a limited liability company organized and operating under the laws of the State of ___________________, and any successor limited liability company.


"Company Minimum Gain" means an amount determined by first computing for each Company Nonrecourse Liability any gain the Company would realize if it disposed of the Property subject to that liability for no consideration other than full satisfaction of the liability, and then aggregating the separately computed gains. The amount of Company Minimum Gain includes such minimum gain arising from a conversion, refinancing, or other change to a debt instrument; only to the extent a Member is allocated a share of that minimum gain.  For any Taxable Year, the net increase or decrease in Company Minimum Gain is determined by comparing the Company Minimum Gain on the last day of the immediately preceding Taxable Year with the Company Minimum Gain on the last day of the current Taxable Year.  Notwithstanding any provision to the contrary contained herein, Company Minimum Gain and increases and decreases in Company Minimum Gain are intended to be computed in accordance with section 704 of the Code and the Treasury Regulations issued thereunder, as the same may be issued and interpreted from time to time. A "Member's share of Company Minimum Gain" at the end of any Taxable Year equals: the sum of deductions related to Company Nonrecourse Liabilities allocated to that Member (and to that Member's predecessors in interest) up to that time and the distributions made to that Member (and to that Member's predecessors in interest) up to that time of proceeds of a nonrecourse liability allocable to an increase in Company Minimum Gain minus the sum of that Member's (and that Member's predecessors' in interest) aggregate share of the net decreases in Company Minimum Gain plus their aggregate share of decreases resulting from revaluations of the Company's Property subject to one or more Company Nonrecourse Liabilities.


"Company Nonrecourse Liability" means a liability of the Company to the extent that no Member bears the economic risk of loss (as defined in §1.752-2 of the Treasury Regulations) with respect to the liability.


"Company Value" shall mean the fair market value of the Company between a willing buyer and a willing seller, neither party being under any compulsion to sell or buy, and both parties having reasonable knowledge of material facts.  The Company Value shall not take into account such factors as the limited ability of any particular Member or assignee to control the affairs of the Company, to control the amount and timing of distributions or to cause the dissolution of the Company.  If the Company’s value is to be determined, the parties shall have a period of twenty (20) days following the event causing such determination in which to agree to the Company Value as of the close of the month in which the event causing such determination occurred.  If the parties are unable to so agree during such 20-day period, then the parties shall attempt to agree upon a single appraiser to appraise the Company as of such date within 10 days following the close of the 20-day period referred to in the preceding sentence.  If the parties are unable to agree upon a single appraiser within such 10-day period, each party shall hire a qualified appraiser to appraise the Company as of such date within 30 days after such 10-day period and notify the other party of their selected appraiser. The selected appraisers shall have a period of 45 days after the close of the 30-day period referred to above in which render their appraisal and provide the other party with a copy. If the two appraisals differ by less than 10% of the higher appraisal, the value of the Company shall conclusively be deemed to be the average of the two appraisals.  If the two appraisals differ by more than 10% of the higher appraisal, then the two appraisers shall, within 15 days after the close of the 45-day period referred to above, select a third qualified appraiser. If the two appraisers are unable to agree upon a third appraiser, then they shall request that the third appraiser be selected by the American Arbitration Association (or such other dispute resolution body to which they shall mutually agree).  If a third appraisal is required, the value of the Company shall conclusively be deemed to be the middle appraisal of the three appraisals.  If any party fails to timely name its appraiser and give notice to the other party, or if any party fails to timely deliver its appraiser's appraisal to the other party, the value of the Company shall conclusively be deemed to be the appraisal to the other party.  Each of the parties shall bear the expense of its appraiser.  If a third appraisal is required, or if a single appraiser is used, each of the parties shall bear one-half of the cost of the such appraisal.  


"Distribution" means a transfer of Property to a Member on account of a Membership Interest as described in Article VII of this Agreement.


“Fiscal Year” means the fiscal year of the Company as determined under Section 13.1 of this Agreement


“Good Cause” means with respect to a Manager: (i) the Manger is convicted of or pleads nolo contendere to any charge of a felony offense involving dishonesty, breach of trust, fraud or similar acts, or an act of moral turpitude,; (ii) the Manger commits any act of fraud, theft, embezzlement, dishonesty or breach of trust in connection with his/her duties and responsibilities to the Company; (iii) the Manger experiences substance abuse or dependency involving any addictive substance, including, but not limited to, alcohol, narcotic drugs or other illegal or controlled substances; (iv) the Manger engages in any act or conduct with the intention of causing the Company embarrassment or material or ridicule in the community or that otherwise damages the professional reputation of the Company and/or the other Manger; (v) the Manger materially and willfully breaches any provision of this Agreement, but excluding any technical breach hereof that does not have a material adverse effect on the Company;  (vi) the Manger’s Incapacity; or (vii) the Manger ceases to be a Member of the Company for any reason.


“Incapacity” means the inability of a Manger, by reason of physical or mental disability or condition, to perform the duties required of him under this Agreement on a consistent and ongoing basis for a period of one hundred and eighty (180) days during any consecutive 12-month period.  Such determination may be determined by a unanimous vote of all Members (excluding the Manger if he is a Member or controls a Member).  If such determination is disputed by the Manger, the parties hereto agree to abide by the decision of a panel of three physicians.  The Manger, who has the alleged incapacity, and the Company shall each appoint one physician, and the third physician of the panel shall be appointed by the other two physicians.  The Manger agrees to make himself available for and submit to examinations by such physicians as may be directed by the Company.  Failure to submit to any such examination shall constitute a breach of a material part of this Agreement.


"Initial Capital Contribution" means the Capital Contribution agreed to be made by the initial Members as described in Article VI of this Agreement.


“Liquidation Event” has the meaning set forth in Section 10.1 hereof.

 
"Majority-in-Interest" means Members holding a majority of the Percentage Membership Interests of the Company.  Transferees shall not be considered Members entitled to vote for the purpose of determining a Majority-in-Interest.  In the case of a Member who has disposed of his entire Membership Interest to a Transferee, but has not ceased to be a Member as provided herein, the Percentage Membership Interest of such Transferee shall be considered in determining a Majority-in-Interest and such Member's vote or consent shall be determined by such Percentage Membership Interest.   


"Manger" means a person in whom the power and authority to manage the Company is vested pursuant to Article IV hereof, subject to the limitations prescribed in this Agreement.


"Member" means any Member listed on Schedule "A" attached hereto, any Substitute Member, or any Member who has been admitted pursuant to the procedures established herein.  


"Membership Interest" or "Interest" means an ownership interest or profits interest in the Company, including voting rights as provided for in this Operating Agreement, and the rights of a Member or, in the case of a Transferee, the rights of the Transferring Member, in Distributions (liquidating or otherwise) and allocations of the Net Income and Net Losses.


"Member Minimum Gain" means an amount determined by first computing for each Member Nonrecourse Liability any gain the Company would realize if it disposed of the Company Property subject to that liability for no consideration other than full satisfaction of the liability, and then aggregating the separately computed gains. The amount of Member Minimum Gain includes such minimum gain arising from a conversion, refinancing, or other change to a debt instrument; only to the extent a Member is allocated a share of that minimum gain.  For any Taxable Year, the net increase or decrease in Member Minimum Gain is determined by comparing the Member Minimum Gain on the last day of the immediately preceding Taxable Year with the Minimum Gain on the last day of the current Taxable Year.  Notwithstanding any provision to the contrary contained herein, Member Minimum Gain and increases and decreases in Member Minimum Gain are intended to be computed in accordance with section 704 of the Code and the Treasury Regulations issued thereunder, as the same may be issued and interpreted from time to time.


"Member Nonrecourse Liability" means any liability of the Company to the extent the liability is nonrecourse under state law, and on which a Member bears the economic risk of loss under §1.752-2 of the Treasury Regulations because, for example, the Member is the creditor or a guarantor.


"Net Cash Flow" means all cash revenues and funds received by the Company (including any distributions or dividends received, but not including funds received as Capital Contributions), less the sum of the following (to the extent not made from Capital Contributions): (i) all principal, interest, premiums, fees and expenses paid to lenders in such period, (ii) all cash expenditures (including capital expenditures approved by the Manager) made in such period incident to the normal operation of the Company’s business; and (iii) such working capital and cash reserves as the Manager determine to be necessary for the proper operation of the Company’s business.

"Net Losses" means, for any period, the net tax loss of the Company determined in accordance with accounting principles consistently applied from year to year employed under the method of accounting adopted by the Company and as reported separately or in the aggregate, as appropriate, on the tax return of the Company filed for federal income tax purposes.

"Net Income" means, for any period, the net taxable income of the Company determined in accordance with accounting principles consistently applied from year to year employed under the method of accounting adopted by the Company and as reported separately or in the aggregate, as appropriate, on the tax return of the Company filed for federal income tax purposes.


"Operating Agreement" or “this Agreement” means this Operating Agreement of the Company, including all amendments adopted in accordance herewith and with the Act.


"Percentage Membership Interest" or "Percentage Interest" means the percentage ownership interest in the Company represented by a Member's Membership Interest.  The initial Percentage Membership Interest of each Member is stated on Schedule "A" attached hereto.


"Permitted Transfer" means any disposition of a Member's Membership Interest generally authorized by and performed in accordance with Section 9.3 hereof.


"Person" means an individual, corporation, partnership, limited liability company, trust, estate, unincorporated organization, association, or other entity.


"Property" means any property, real or personal, tangible or intangible, including money and any legal or equitable interest in such property, but excluding services and promises to perform services in the future.


“Qualified Trust” means any inter vivos trust created by the Member for the benefit of the Member, the Member’s spouse, or the member’s lineal descendants, if and for so long as the following conditions are satisfied:  (i) every trustee of the trust executes a written acknowledgment (in form and content reasonably satisfactory to the Company) that the Membership Interests that are the subject of the transfer will be subject to the transfer restrictions of Article IX of this Agreement; (ii) the Member who is the grantor of the trust is and continues to be a trustee of the trust during her or his lifetime and is not incapacitated; and (iii) the trust expressly provides that (A) all rights and powers attendant to the Membership Interests of the Company held by the trust (including voting rights, but excluding any right of the grantor to serve as a Manger of the Company) can be exercised during the lifetime of the Member who is the grantor of the trust only by the grantor in the grantor’s sole, unfettered discretion, and (B) distributions of Membership Interests of the Company from the trust during the lifetime of the grantor of the trust are permitted to be made only to the grantor of the trust, the grantor’s spouse, or the grantor’s lineal descendants, although any distributions of Membership Interests of the Company from the trust to the grantor’s spouse or lineal descendants will constitute a transfer that is subject to all the provisions of Article IX of this Agreement.


"Substitute Member" means a Transferee who has been admitted to all of the rights of membership pursuant to this Operating Agreement.


"Taxable Year" means the taxable year of the Company as determined under Section 13.1 of this Agreement and as otherwise permitted under §706 of the Code.


"Taxing Jurisdiction" means any state, local, or foreign government that collects tax, interest or penalties, however designated, on any Member's share of the income or gain attributable to the Company.


"Transfer" means any transfer as described and defined in Section 9.1 of this Operating Agreement.


"Transferee" means a person to whom a Membership Interest has been transferred who has not been admitted as a Substitute Member.


"Transferring Member" means a Member who transfers or attempts to transfer his Membership Interest in accordance with this Operating Agreement.


"Treasury Regulations" means, except where the context indicates otherwise, the permanent, temporary, proposed, or proposed and temporary regulations of Department of the Treasury under the Code as such regulations may be lawfully changed from time to time.


"Unit" or "Membership Unit" means an ownership interest or profits interest in the Company, including voting rights as provided for in this Operating Agreement, and the rights of a Member or, in the case of a Transferee, the rights of the Transferring Member, in Distributions (liquidating or otherwise) and allocations of the Net Income and Net Losses.  The Manager may determine from time to time in its discretion to issue partial Units or permit Members to Transfer partial Units where such transfers are otherwise pursuant to Article IX.  The number of Units the Company is authorized to issue is one thousand (1,000).

ARTICLE II
GENERAL PROVISIONS


Section 2.1. Formation. Articles of Organization have been filed with the State of ___________________ Secretary of State. The Members shall execute or cause to be executed all other instruments, certificates, notices and documents as may now or hereafter be required for the formation, valid existence and, when appropriate, termination of the LLC as a limited liability company under the laws of the State of ___________________. 


Section 2.2. Company Name. The name of the LLC is "ABC LLC", and its business shall be carried on in such name with such variations and changes as the Members deem prudent. 


Section 2.3. Purpose of the LLC. The purpose of the LLC is to engage in any lawful act or activity for which a limited liability company may be organized under the laws of the State of ___________________ including, but not limited to, ________________________________.


Section 2.4. Place of Business. The business shall be located at ________________________________, and the location may be changed from time to time at the discretion of Management.


Section 2.5. Registered Agent. The initial registered agent and registered office of the LLC shall be as follows: _________________________________________.


Section 2.6. Business Transactions of a Member with the Company. A Member may lend money to, borrow money from, act as surety, guarantor or endorser for, guarantee or assume one or more obligations of, provide collateral for, and transact other business with the LLC and, subject to applicable law, shall have the same rights and obligations with respect to any such matter as a person who is not a Member. 


Section 2.7. Company Property. No real or other property of the LLC shall be deemed to be owned by any Member individually, but shall be owned by and title shall be vested solely in the LLC. 


Section 2.8. No Term To Existence. The LLC's existence shall commence on the date of the filing of the Article of Organization with the appropriate state office and, thereafter, the LLC's existence shall be perpetual without term. 


Section 2.9. Accounting Period. The close of the LLC's year for financial statements and federal income tax purposes shall be as determined by the Management. 

ARTICLE III
MEMBERS


Section 3.1. No Management Authority. A Member, in his or her capacity as a Member, shall take no part in the control, management, direction or operation of the affairs of the Company and shall have no power to bind the Company, except as expressly provided in this Agreement.


Section 3.2. Admission of New Members. New members may be admitted to the LLC in the discretion of Management according to the Private Offering Memorandum or other applicable document. 


Section 3.3. No Liability of Members. All debts, obligations and liabilities of the LLC, whether arising in contract, tort or otherwise, shall be solely the debts, obligations and liabilities of the LLC, and no member shall be obligated personally for any such debt, obligation or liability of the LLC solely by reason of being a member. This section does not prevent an LLC Member, should they so choose, from separately agreeing to guaranty or otherwise become liable for a debt that is also one of the LLC. 


Section 3.4. Access to Books and Records of LLC. Each LLC Member shall have the right to inspect the books and records of the LLC during normal business hours after the giving of reasonable notice of this intent to the LLC custodian of said documents and information; however, each member gaining access to the books and records of the LLC shall hold this information confidential and only use LLC information for the furtherance of LLC business and interests or for making investment decisions regarding the member's LLC interest. Upon withdrawal or departure as a member of an LLC, a member shall deliver all LLC books and records in their possession to the remaining LLC Members or Manager. 


Section 3.5. Actions by the Members; Meetings; Quorum. 

a. Members may take any action at a meeting in person, by proxy, or without a meeting by written resolution in accordance with Section 3.5(d). Meetings of LLC Members may be conducted in person or by telephone conference. A voting proxy given by a LLC Member to another person must be in writing. 

b. There shall be only one class of membership and no Member shall have any rights or preferences in addition to or different from those possessed by any other Member. Each Member shall be entitled to vote upon all matters for which LLC Members have the right to vote. All Member votes shall be tallied by interest under which each member shall be entitled to one vote for each Unit possessed (for example, a member possessing 150 LLC Units shall be entitled to 150 votes upon any matter submitted to the LLC Members for a vote). Except as otherwise provided below, each vote per Unit shall carry the same weight and have the same value, for voting purposes, as every other Unit. Should state law create statutory situations where LLC Member votes are to be taken on a one vote per member basis, votes per member (as opposed to per LLC Unit interest) shall be limited to those specific circumstances under which state law requires such a vote. 

c. Unless another percentage is given elsewhere in this Operating Agreement or by state law, all Member votes on any matter shall require an affirmative vote in interest by Members in excess of 50% of the outstanding total to pass or approve the motion, resolution, or otherwise take action by the Members. For example, if there are 900 LLC Units outstanding, a vote of 451 Units in favor of a resolution is required for its passage unless the resolution involves a matter for which this operating agreement or state law requires a higher percentage.

d. Any action required or permitted to be taken at any meeting of the Members may be taken without a meeting if Members with the percentage of votes sufficient to approve the action pursuant to the terms of this Agreement resolve thereto in writing and the writing or writings are filed with the LLC records of actions taken by Members. In no instance where action is authorized by written resolution shall it be required that a meeting of Members be called or notice be given; however, upon passage, a copy of the action taken by written resolution of the members shall be sent promptly to all LLC Members. 

e. Meetings of Members may be called by any Member, or members, collectively holding 25% or more of the outstanding Units upon seven (7) days written notice to the other LLC Members. Notice of a meeting called for hereunder may be made by standard U.S. mail, electronic mail, or facsimile transmission and shall contain the time, place, and purpose of such meeting. A quorum for any action to be taken at a meeting of LLC Members shall be Members present (in person, via telephone, or by proxy) holding more than 50% of the LLC Units. Any Member may through a written instrument waive the right to receive prior notice of a meeting of the Members as described herein. 

f. Notwithstanding any other provision of this Agreement, the following actions shall require a majority vote in interest of the LLC Members: 

i.
any merger, consolidation or other business combination; 

ii.
sale or other disposition of substantially all the assets of the LLC; 

iii. filing of a petition or commencing other proceedings seeking reorganization; liquidation, arrangement or other similar relief under any federal or state law relating to bankruptcy or insolvency; 

iv. the amendment or modification of any provision of this Agreement; 

v. the issuance of additional LLC Units (other than those issued as set forth in Section 3.2 of this operating agreement) to any Member or other person; 

vi. the removal of any Member. 

vii. the removal of any Manager. 

Section 3.6. Power to Bind the LLC. No LLC Member or group of members acting in their individual capacity separate and apart from action as LLC Members pursuant to this Operating Agreement shall have any authority to bind the LLC to any third party with respect to any matter. 


Section 3.7. Members who are not individuals. Each Member who is an artificial entity or otherwise not an individual hereby represents and warrants to the LLC and each Member that such Member is: (a) duly incorporated or formed (as the case may be), (b) validly existing and in good standing under the laws of the jurisdiction of its incorporation or formation, and (c) has full power and authority to execute and deliver this Agreement and to perform its obligations hereunder. 


ARTICLE IV
MANAGEMENT


Section 4.1. Management Authority.  The Company shall be managed by the Manager.  The Manager shall have the exclusive power and authority to make all decisions with respect to the Company’s business, except for the decisions that are expressly reserved by the Members under this Agreement.

>> TIP  

The selection of the Manager is very important since the Manager has broad authority.  Make sure you select the right person for this position.

Section 4.2. Number; Tenure and Removal. 

a.
Initially there shall one (1) Manager. The number of Manager may be increased or decreased by the Members, but no decrease shall have the effect of shortening the term of any incumbent Manager. The initial Manager shall be _______________________________. 

b.
A Manager shall hold office until he resigns, dies, or is removed.

c.
A Manager may be removed, with or without cause, by Vote of a Majority in Interest of the Members.  Vacancies occurring in a Manager’s position for any reason shall be filled by a Vote of a Majority in Interest of Members.  

d.
A Manager may resign at any time by giving written notice to the other Manager and the Members. Unless otherwise specified in the notice, the resignation shall take effect upon receipt by the other Manager and the Members, and the acceptance of the resignation shall not be necessary to make it effective.

Section 4.3. Initial Manager. The initial Manager of the LLC shall be: ____________________.


Section 4.4  Action by Manager. A Manager is hereby expressly authorized on behalf of the Company to take all actions necessary to carry out the business of the Company.  If there is more than one Manager, all documents executed on behalf of the Company need only be signed by one of the Manager.  

Section 4.5. Duties. A Manager shall carry out his duties in good faith, in a manner he believes to be in the best interests of the Company and with such care as an ordinarily prudent person in a like position would use under similar circumstances. 

Section 4.6. Time Devoted to Business. A Manager shall devote such time to the business of the Company as he, in his discretion, deems necessary for the efficient carrying on of the Company’s business.  

Section 4.7. Reliance by Third Parties. No third party dealing with the Company shall be required to ascertain whether a Manager is acting in accordance with the provisions of this Agreement.  All third parties may rely on a document executed by a Manager as binding the Company. 

Section 4.8. Transactions Between Company and Manager. A Manager may contract and deal with the Company or cause any person or entity affiliated with a Manager to contract or deal with the Company.

Section 4.9. Reimbursements. A Manager shall be reimbursed by the Company for any reasonable out-of-pocket costs incurred on behalf of the Company. A Manager is hereby expressly authorized on behalf of the Company to reimburse a Member for any reasonable out-of-pocket costs the Member incurs on behalf of the Company.

Section 4.10. Exculpation.  A Manager shall not be liable to the Company or to any Member for any act or failure to act, or for any errors of judgment, but only for willful misconduct or gross negligence.  The Company shall indemnify and hold harmless a Manager and his agents and employees against and from any personal loss, liability or damage incurred as a result of any act or omission, or any error of judgment, unless such loss, liability or damage results from such person’s willful misconduct or gross negligence.  Any such indemnification shall be paid only from the assets of the Company, and no Member, Manager or third party shall have recourse against the personal assets of any Member for such indemnification.

Section 4.11. Competition.  A Manager may engage in business ventures, including without limitation the establishment, purchase, sale, development, operation, and management of business ventures, which may compete with the business of the Company.  A Manager shall have no duty to include the other Members in any way in such business ventures, and the Members shall have no interest therein.

>> TIP  

This is broad language.  Consider whether you want to prevent your Manager from engaging in competitive activities.

Section 4.12. Matters Reserved for the Members. All business and matters not within the ordinary course of business of the LLC shall be reserved to the LLC Members including, but not limited to, the following list of reserved matters: 

a. The declaration or payment, directly or indirectly, of any distribution (other than Tax Distributions), whether in cash, property or securities or a combination thereof, with respect to any LLC Unit (whether by reduction of capital or otherwise); 

b. Any transaction with a Member other than in the ordinary course of business on terms no less favorable to the Company than those which would otherwise be available from an unaffiliated third party; 

c. Any matter otherwise within the Manager's authority that a majority in interest of the members has voted to reserve for themselves. 


Section 4.13. Employees. Except as otherwise provided for in this Agreement or through a duly passed resolution by the LLC Members, the Manager shall have the power to hire and fire employees of the LLC. 

Section 4.14. No Liability of Manager. All debts, obligations and liabilities of the LLC, whether arising in contract, tort or otherwise, shall be solely the debts, obligations and liabilities of the LLC, and no Manager shall be obligated personally for any such debt, obligation or liability of the LLC solely by reason of being a Manager. 

ARTICLE V
CONFIDENTIALITY NON-SOLICITATION

Section 5.1. Confidential Information. Each Member and Manager understands and agrees that he has acquired and will continue to acquire confidential and proprietary information regarding various aspects of the Company, its affiliates, and their business, including, without limitation, knowledge regarding the accounts, customers, business contacts and referral sources, suppliers, intellectual property, marketing methods, business methods, employment practices, accounting, tax and financial information, financing sources, procedures, and forms of the Business (the "Confidential Information"). 

Section 5.2 Non-Disclosure and Use of Confidential Information. Each Member and Manager recognizes and acknowledges that as of the Effective Date, the Confidential Information, as it may exist from time to time, is a valuable, special, and a unique asset of the Company and its Affiliates.  During the term of this Agreement and for a period of two (2) years after its termination or expiration, no Member or Manager shall disclose the Confidential Information, or any part thereof, to any person, firm, corporation, association, partnership, or other entity, for any reason or purpose whatsoever, nor will he use the Confidential Information, directly or indirectly, in order to establish or assist a business which is competitive with the Business.



Section 5.3. Non-Applicability. None of the foregoing obligations and restrictions applies to any part of the Confidential Information that a Member or Manager demonstrates (i) was or became generally available to the public other than as a result of a disclosure by such Member or Manager, (ii) was or became generally known in the industry, other than as a result of a disclosure by such Member or Manager, or (iii) has come into the possession of Member or Manager from a third party who is not known by the Member or Manager to be under an agreement or to have a duty to the Company or an Affiliate to maintain the confidentiality of such information. 

Section 5.4. Non-Solicitation. During the term of this Agreement and for a period of two (2) years after its termination or expiration, no Member or Manager shall, directly or indirectly, in any manner, whether as an owner, partner, joint venturer, stockholder, member, investor, officer, director, Manager, employee, contractor, consultant, agent, lender, or representative in any firm, partnership, joint venture, corporation, limited liability company or any other entity of whatever nature, hire any persons who are or were at any time within one-year from the date of attempted hiring, employees of the Company or solicit any such persons during such period to leave the service of the Company.

Section 5.5. Other Ventures.  Except as specifically provided in this Operating Agreement, any Member or Manager may engage in or possess an interest in other business ventures of every nature and description, independently or with others and neither the Company nor the other Members or Directors shall have any right by virtue of this Agreement in and to such independent ventures as to the income or profits there from and shall not be liable for a breach of duty of loyalty or any other duty.

ARTICLE VI
CAPITAL CONTRIBUTIONS


Section 6.1. Capital Structure. The capital structure of the LLC shall consist of one class of LLC Units each having equal rights under all provisions of this Operating Agreement.


Section 6.2. LLC Units. ________________ LLC Units shall be issued to the Members; however, additional LLC Units may be issued pursuant to a majority Vote in interest of LLC Members. 


Section 6.3. Capital Contributions. 

a.
Each Member has contributed to the capital of the Company the amount of cash, property, services or a binding obligation to contribute cash, property or services, whenever made, as set forth opposite the Member’s name on the attached Exhibit A (the “Initial Capital Contribution”). The agreed value of any property initially contributed or to be contributed to the Company by each initial Member is also set forth on the attached Exhibit A. The Initial Capital Contribution to be made by any person who hereafter is admitted as a Member and acquires his or her Membership Interest from the Company shall be determined by a Majority in Interest of the Members.

b.
The Members shall complete their initial capital contribution to the LLC within twenty (20) days of the date of this Agreement unless all LLC Members agree upon another date in writing. Any Member who fails to make the required initial capital contribution, as set forth in this paragraph shall indemnify the LLC for any losses or expenses (including reasonable attorneys’ fees) that are caused by the failure to make the initial capital contribution as set forth herein. Interest shall accrue against a member upon any unpaid capital contribution at a rate of 7% per annum, compounded annually, commencing from the due date of the initial capital contribution. 

Section 6.4. Additional Capital Contributions. Members may make additional capital contributions in accordance with the Memorandum but shall not be required to do so. 


Section 6.5. Raising Additional Capital. Additional capital may be raised by the LLC through sales of new LLC Units pursuant to a majority vote of LLC Members. Any Member resolution authorizing the raising of additional capital through the sale of LLC Units shall state, in reasonable detail, the purposes and uses of such additional capital and the amounts of additional capital required. 


Section 6.6. No Withdrawal Of Capital Contributions. Except upon the dissolution and liquidation of the LLC as set forth herein, no Member shall have the right to withdraw its capital contributions, no interest shall be paid upon any member's capital account, no Member or Manager shall have any personal liability for the repayment of any Capital Contribution or loan made to the Company. 


Section 6.7. Maintenance of Capital Accounts. An individual capital account shall be maintained for each LLC Member consisting of the member's capital contributions and (1) increased by that member's share of LLC profits, (2) decreased by that member's share of LLC losses, and (3) further adjusted as required or allowed by the Internal Revenue Code (Title 26 of the United States Code) and/or all published Treasury Regulations (Title 26 of the Code of Federal Regulations).  In all cases, the capital accounts of the members shall be accounted for in accordance with the Internal Revenue Code (Title 26 of the United States Code) and or all published Treasury Regulations (Title 26 of the Code of Federal Regulations).

Section 6.8. Pre-Emptive Rights. If the Company issues or sells new Units, or any other securities convertible into new Units of the Company for cash, but not for other property, services or in connection with the merger of another person with or into the Company, then each holder of Units of the Company shall have the first right to purchase Units (and other securities convertible into Units of the Company) that may, from time to time, be issued and\or sold (whether or not presently authorized but excluding any Units which have previously been issued) in the ratio that the number of Units of the Company held by such LLC Member at the time of issue bears to the total number of Units of the Company outstanding at the time of issue.  The Company shall deem the rights granted in this Section waived by any LLC Member who does not exercise such LLC Member’s rights in accordance with this Section and in accordance with any notice to LLC Member sent to each LLC Member.  In order to exercise its pre-emptive rights, any LLC Member must perform all of the following: 1) indicate, by duly authorized signature, its desire to exercise its pre-emptive rights; and 2) indicate that the LLC Member desires to exercise all, but not less than all, of its pre-emptive rights for the purchase of all of the pre-emptive Units; and 3) deliver payment in full pursuant to the terms and conditions set forth in the notice to LLC Members within fifteen (15) days from the date of the notice; and 4) deliver a duly authorized executed copy of the notice pursuant to the terms and conditions set forth in the notice to LLC Members within fifteen (15) days from the date of the notice.  A LLC Member may also waive its pre-emptive rights by so evidencing its desire in writing pursuant to the terms and conditions set forth in the notice to LLC Members.

ARTICLE VII
ALLOCATIONS AND DISTRIBUTIONS

Section 7.1. Allocations to Capital Accounts.


a.
All profit and loss allocations and distributions shall be made at such time and in such amounts as determined by the Manager in her discretion.  Such limitation shall apply to profits and losses, including the reduction of capital accounts and profit allocations. 

b.
In exercising such discretion, the Manager shall place highest priority on the furtherance of the Company’s business purposes, including without limitation, the preservation and capital expansion of the Company for the benefit of the Members.

c.
Except as may be required by the Internal Revenue Code (Title 26 of the United States Code) or the Treasury Regulations (Title 26 of the Code of Federal Regulations) or this Operating Agreement, net profits, net losses, and other items of income, gain, loss, deduction and credit of the LLC shall be allocated among the Members ratably in proportion to each Member's LLC Unit Percentage. For example, if a Member has an LLC Unit Percentage of 45%, he or she shall be allocated 45% of all profits or losses (and other allocation items) for any given tax year.  Notwithstanding the foregoing, no item of loss or deduction of the LLC shall be allocated to a Member to the extent such allocation would result in a negative balance in such Member's capital account if other Members then have positive balances in their capital accounts. Such loss or deduction shall be allocated first among the Members with positive balances in their capital accounts in proportion to (and to the extent of) such positive balances and thereafter to Members in accordance with their Unit Percentages. 

Section 7.2. Allocation of Taxable Income and Loss.

a.
Except as provided herein, each item of income, gain, loss, and deduction of the Company for Federal income tax purposes shall be allocated among the Members in the same manner as such item is allocated for Capital Account purposes under this Agreement; provided however, no allocation shall be made unless the Company has a reserve at the end of its fiscal year of at least fifty thousand dollars ($50,000.00).

b.
To the extent of any recapture income (as defined below) resulting from the sale or other taxable disposition of a Company asset, the amount of any gain from such disposition allocated to (or recognized by) a Member (or his or her successor in interest) for federal income tax purposes shall be deemed to consist of recapture income to the extent such Member (or such Member’s predecessor in interest) has been allocated or has claimed any deduction directly or indirectly giving rise to the treatment of such gain as recapture income.  For this purpose “Recapture Income” shall mean any gain recognized by the Company (but computed without regard to any adjustment required by sections 734 and 743 of the Code) upon the disposition of any property or asset of the Company that does not constitute capital gain for federal income tax purposes because such gain represents the recapture of deductions previously taken with respect to such property or assets.

c.
Allocation of Section 704(c) Items.  The Members recognize that with respect to property contributed to the Company by a Member and with respect to property revalued in accordance with Treasury Regulation § 1.704‑1(b)(2)(iv)(f), there will be a difference between the agreed values or “carrying values” of such property at the time of contribution or revaluation and the adjusted tax basis of such property at that time.  All items of tax depreciation, cost recovery, amortization amount realized and gain or loss with respect to such assets shall be allocated among the Members to take into account the book-tax disparities in accordance with the provisions of sections 704(b) and 704(c) of the Code and the Treasury Regulations under those sections. 

d.
Integration With Section 754 Election.  All items of income, gain, loss, deduction and credit recognized by the Company for federal income tax purposes and allocated to the Members in accordance with the provisions hereof and all basis allocations to the Members shall be determined without regard to any election under section 754 of the Code that may be made by the Company; provided, however, that such allocations, once made, shall be adjusted as necessary or appropriate to take into account the adjustments permitted by sections 734 and 743 of the Code.

Section 7.3. Tax Allocations. In the case of any special tax allocations allowed under the Internal Revenue Code or Treasury Regulations, the method of allocation and formula determined by the Tax Matters Partner shall be followed so long as it complies with state law, the Internal Revenue Code, the Treasury Regulations, and fairly treats each Member. The method of tax allocation selected by the Tax Matters Partner shall be presumed to be "fair to all the members" and any Member or party challenging said allocation on these grounds shall bear the burden of proof. 

Section 7.4. Allocations with Respect to Property.  If at any time during the Company’s existence, any Member contributes to the Company property with an adjusted basis to the contributing Member which is more or less than the agreed fair market value and such property is accepted by the Company at the time of its contribution, the taxable income, gain, loss, deductions and credits with respect to such contributed property for tax purposes only (but not for purposes of calculating the Members’ respective Capital Accounts) shall be shared among the Members so as to take account of the variation between the basis of the property to the Company for federal income tax purposes and its agreed fair market value at the time of contribution pursuant to Section 704(c) of the Code.

Section 7.5. Distributions. 

a. 
The Manager shall cause the Company to make distributions of available Cash Flow after establishing such reserves as the Manager, in his sole discretion, deems advisable.  Except as provided below, all distributions to the Members shall be in accordance with the Member’s Membership Interest, provided that if a distribution of Cash Flow would cause a Member to have a negative Capital Account balance, such Member’s distribution shall be limited to the amount of cash or other property that would reduce the Member’s Capital Account to zero and the remaining portion of such distribution shall be distributed to the other Members.

b.
Notwithstanding the foregoing, all distributions made in connection with the sale or exchange of all or substantially all of the Company’s assets and all distributions made in connection with the liquidation of the Company shall be made to the Members in accordance with their respective positive Capital Account balances after giving effect to all allocations set forth herein, including allocations relating to the period during which such liquidation occurs.

Section 7.6 Regulatory Allocations and Curative Provisions.  (a) The “qualified income offset” provisions of Treasury Regulation § 1.704‑1(b)(2)(ii)(d) are incorporated herein by reference and shall apply to adjust the allocation of Profit and Loss otherwise provided for under Section 5.2 to the extent provided in that regulation. 


Section 7.7. Family Partnership Savings Provision. Notwithstanding anything in this Operating Agreement to the contrary, should any provision of this Operating Agreement, or any act of the parties, result in violation of the family partnership provisions of Internal Revenue Code Sec. 704(e) (as amended) or the regulations and cases thereunder, the Members may amend this Agreement, or take any other actions reasonably necessary to prevent or correct such violation. 

ARTICLE VIII
TRANSFERS OF UNITS; WITHDRAWAL, DEATH, REMOVAL OF MEMBER


Section 8.1. Transfer of LLC Units. No Member shall have the right to sell, convey, assign, transfer, pledge, grant a security interest in or otherwise dispose of all or any part of its LLC Units other than as follows: 

a. The assignment, pledge or security interest shall not entitle the assignee, pledgee or security interest holder to participate in the management and affairs of the LLC, to become a Member, nor to vote the Member's LLC Units and such assignee, pledgee, or security interest holder is only entitled to receive the distributions the Member would otherwise be entitled to absent the assignment, pledge, or security interest. 

b. Members may freely sell, convey or otherwise transfer their LLC Units to another Member without prior approval of the LLC through a vote of the LLC Members. 

c. Subject to the other provisions of this section, no Member shall be entitled to sell, convey or otherwise transfer its LLC Units to a non-LLC Member without a prior majority vote in interest of LLC Members. Prior to the vote of LLC Members upon a proposed sale, the Member seeking authorization of the sale or transfer of its LLC Units shall provide all other LLC Members with written documents detailing the exact terms of the proposed sale. 

d. Creditors of a member cannot vote a member's LLC units nor in any way assume ownership or management rights of a member in the LLC. At most, a creditor of a member is entitled to seek a court order attaching distributions made by the LLC on account of the member's LLC Membership interest. A spouse or former spouse of a member stands in the same position as a creditor of a member under this agreement meaning that the former spouse may not vote a member's LLC units nor in any way assume ownership or management rights. 

e. For purposes of this Agreement, restrictions upon the sale, assignment or disposition of a Member’s Membership Interest shall extend to any transfer including, without limitation, any involuntary transfer such as a transfer pursuant to foreclosure sale or a transfer resulting by operation of law except for a transfer occurring as set forth herein.

Section 8.2. Withdrawal of Member. Members shall have no unilateral right to resign or withdraw from the LLC. 

Section 8.3. Transfer Restrictions.  Notwithstanding the general prohibition against transfer, and except as otherwise expressly provided for herein, a Member may transfer his or her Membership Interest to a third party in accordance with the following provisions:

a.
Offer to Other Members. If at any time any Member proposes to sell, assign or otherwise dispose of all or any part of his or her Membership Interest in the Company, such Member (“Offeror”) shall first make a written offer to sell such Membership Interest to the other Members on the same terms and conditions as those on which the Offeror proposes to transfer the Membership Interest in the Company, including the price proposed to the transferee (“Repurchase Offer”).


b.
Acceptance of Offer. The other Members shall have the right for a period of thirty (30) days after receipt of the Repurchase Offer from the Offeror, or such longer period as may be required under Section 11.2(d), to elect to purchase in proportion to each Member’s Membership Interest the Membership Interest offered (the “Purchase Date”).  To exercise his or her rights to purchase, the other Members shall give written notice to the Offeror.  Upon the exercise of a right to purchase and provided the right is exercised with respect to all of the Membership Interest offered, the purchase shall be closed and payment made by the purchasing Member on the same terms and conditions as stated in the Repurchase Offer no later than the Purchase Date.


c.
Offer to the Company. If the other Members do not elect to purchase all of the Membership Interest offered, the Company shall have the right to repurchase all or any portion of the Offeror’s Membership Interest on the same terms and conditions as stated in the Repurchase Offer.  The Company shall have the right for a period of thirty (30) days after the Purchase Date.  Upon the exercise of a right to purchase and provided that the right is exercised with respect to all of the Membership Interest offered, the purchase shall be closed and payment made by the Company within thirty (30) days of the Purchase Date on the same terms and conditions as those in the Repurchase Offer.


d.
Failure to Accept Offer. If neither the other Members nor the Company elect to purchase all of the Membership Interest offered, then the Offeror may transfer the offered interest on terms and conditions no more favorable to the buyer than the terms and conditions stated in the Repurchase Offer.  However, if that transfer is not made within ninety (90) days after the Purchase Date, the Offeror may not transfer the offered interest without first making a new offer to the other Members and the Company, and the provisions of this Section 11.2(a), (b) and (c) shall again apply.


e.
Cash Equivalents. If the proposed offer under Section 11.2(a) is for consideration other than cash or cash plus deferred payments of cash, the purchasing Members may pay the cash equivalent of such other consideration.  The Offeror and the purchasing Members shall attempt to agree upon the cash equivalent of such other consideration.  If they cannot agree within twenty (20) days after the receipt of the Repurchase Offer, either of such parties may, by five (5) days’ written notice to the other, initiate arbitration proceedings for determination of the cash equivalent.  The arbitrator shall determine the cash equivalent without regard to income tax consequences to the Offeror as a result of receiving cash rather than other consideration.  Within five (5) days after the arbitrator’s decision, the Offeror may elect not to transfer the offered interest.  If the Offeror elects to transfer the offered interest, the purchasing Member may elect to purchase the interest at the determined cash equivalent by notice of such election to the Offeror within fifteen (15) days after the arbitrator’s decision.

Section 8.4. Death or Incapacitation of a Member.  Subject to Section 12.1, if a Member shall die or become Incapacitated, the Member's heir, executor, administrator, guardian, conservator or other legal representative shall become the owner of the Member’s Membership Interest in the Company, with the same right to share in the Profits and Losses of the Company and the right to receive distributions of the Company's assets, but not the Membership Rights that such Member would have had if that Member had not died or become Incapacitated. 

Section 8.5. Gift To Family Member. The provisions of Section 11.2 shall not apply in the limited circumstance when a Member is transferring his or her Membership Interest to any of his or her descendants, or to a trust, the sole beneficiaries of which are one or more of his descendants, provided that such transfer is by way of inter vivos gift or testamentary or intestate succession.  Such transfer shall vest the legatee or beneficiary with a Membership Interest, requiring the consent of a Majority in Interest of the Members in order to be admitted as a Member to the Company so as to have Membership Rights, and after first having assumed and agreed to be bound by all the terms and conditions hereof, by written instrument, duly acknowledged, in form and substance reasonably satisfactory to the Manager.

Section 8.6. Transferee Obligations. No Transferee shall become a Member of the Company with Membership Rights except upon consent of a Majority in Interest of the Members.  No transfer of any interest in the Company shall be effective for any purpose whatsoever until the Transferee shall have assumed the transferor’s obligations to the extent of the interest transferred and shall have agreed to be bound by all the terms and conditions hereof, by written instrument, duly acknowledged, in form and substance reasonably satisfactory to the Manager.  No transfer of an interest in the Company shall relieve the transferor from any of its obligations under this Agreement.

Section 8.7. Death of Member. 

a. Upon the death of a Member, the remaining LLC Members shall cause a prompt preparation of financial statements for the LLC as of the end of the month in which the Member died which shall be the date of death for the deceased Member for accounting purposes under this agreement. For purposes of this section, if LLC Units are titled in the name of a revocable trust, the trustee of said revocable trust shall be treated as the Member. 

b. The estate of the deceased Member (or his revocable trust if the LLC Units were so titled) shall receive, in exchange for his or her LLC Units, the Death Compensation Amount to be paid within three (3) years of the date of the Member's death. The payments shall be made in three equal installments payable at the annual anniversary of the date of death with no interest being due nor owing upon the outstanding amount. 

c. The "Death Compensation Amount" is defined herein as an amount determined through the following valuation process. Both the LLC and the estate of the deceased Member (or his or her revocable trust should the LLC Units been titled in the name of the revocable trust) shall agree upon one qualified expert to conduct an appraisal of the fair market value of the LLC as a whole should the enterprise be sold on the open market, between a willing buyer and a willing seller, in a commercially reasonable manner at the date of death. The Death Compensation Amount shall be the deceased Member's LLC Unit Percentage multiplied by the amount determined by the qualified expert as the appraised fair market value of the LLC as a whole. Both the LLC and the estate of the deceased Member (or his or her revocable trust, as the case may be) shall be bound by the determination of the expert selected by the parties and shall have no right to contest this determination in any manner, including a court of law or equity. Should the parties be unable to agree upon a qualified expert to conduct this appraisal, they shall file a declaratory judgment petition with a court having jurisdiction where the LLC's principal place of business is located and ask the court to select an impartial, qualified expert to perform the valuation called for hereunder. Throughout the valuation process, each party shall pay its own expenses and the parties shall split the fees of the valuation expert selected. 

d. Should the LLC fail to perform upon its obligations under this section to make payments to a deceased Member's estate or revocable trust (as the case may be) when due, the LLC shall, in addition to any other remedies may possess, be liable to the estate of the deceased Member (or his or her revocable trust, as the case may be) for interest upon the amount of any deficiency at the rate of 7% per annum (compounded annually) computed from the date that said deficient payment was due under this agreement. 

e. Upon death, the estate of the deceased Member (or his or her revocable trust, as the case may be) shall have no continuing obligations to the LLC other than pursuant to state law, this Agreement or other applicable laws or such obligations as expressly assumed by said Member. 

Section 8.8. Effect Of Prohibited Transfer. Any transfer or other action in violation of this Article shall be void ab initio and of no force or effect whatsoever.

Section 8.9. Removal Of Member. 

a. A Member may be involuntarily removed from the LLC only under either of the following circumstances: 

i. 
The Member is required to provide services to the LLC (as reflected in Attachments to this agreement), said Member is not substantially performing the promised services, and a majority vote in interest of LLC Members for removal;

ii. 
The Member has transferred all or any portion of such LLC Member’s Units in violation of this Agreement;

iii. 
The Member has defaulted upon its obligations under this agreement to make capital contributions (or loans) to the LLC. 

b. In the case of a removal for failure to perform required services, sixty (60) days prior to any vote to remove, the other LLC Members shall cause a notice to be issued to the Member in question stating that they shall bring to a vote of the LLC Members a motion to remove said Member within sixty (60) days for unsatisfactory performance of required services and detail specific instances or tasks that were allegedly not satisfactorily performed. The other LLC Members shall then give the Member in question a good faith opportunity to cure the deficiencies in performance of services prior to the vote of removal. The period of this good faith opportunity to cure need not extend beyond sixty (60) days. If the Member in question completes a cure within sixty (60) days of receiving the aforementioned notice, then the motion pending before the LLC Members for removal shall be withdrawn. 

c. In the case of a removal for failure to make required capital contributions, thirty (30) days prior to any vote to remove, the other LLC Members shall cause a notice to be issued to the Member in question stating that they shall bring to a vote of the LLC Members a motion to remove said Member within thirty (30) days for non-payment of required capital contributions. The Member in question shall then have 30 days within which to cure the default which shall consist of making all required capital contributions plus 7% per annum interest (compounded annually) upon the amount of any deficiency computed from the date said contribution was due to be made to the LLC. If the Member in question completes this cure within thirty (30) days of receiving the aforementioned notice, then the motion pending before the LLC Members for removal shall be withdrawn and the Member in question shall, henceforth, be consider in good standing. 

d. If, after complying with the above notice and cure provisions, a majority vote in interest of LLC Members is made to remove the Member in question, then, as of that moment, this person shall no longer be entitled to exercise any rights, powers or privileges of a Member and his or her LLC Units shall be considered redeemed by the LLC. 

e. Upon the majority vote in interest of LLC Members to remove a Member, the remaining LLC Members shall cause a prompt preparation of financial statements for the LLC as of the end of the month in which the resolution was passed by the LLC Members removing said Member and this shall be the effective date of removal for the Member for accounting purposes only under this agreement. 

f. The removed Member shall receive in exchange for his or her LLC Units the Removal Compensation Amount to be paid within 3 years of the effective date of the Member's removal. The payments shall be made in three equal installments payable at the annual anniversary of the effective date of removal with no interest being due nor owing upon the outstanding amount. 

g. The "Removal Compensation Amount" is 1positive balance of such LLC Member's capital account as of the effective date of removal.  If the removed Member has a negative balance in the removed Member's capital account, then such balance shall be restored by the removed Member within ten (10) days after notice from the Company of such negative capital account and the purchase price shall, in such case, be One Dollar ($1.00). 

h. Should the LLC fail to perform upon its obligations under this section to make payments to a removed Member when due, the LLC shall, in addition to any other remedies it may possess, be liable to the removed Member for interest upon the amount of any deficiency at the rate of 7% per annum (compounded annually) computed from the date that said deficient payment was due under this agreement. 

ARTICLE IX

DISSOLUTION AND LIQUIDATION OF THE COMPANY

Section 9.1. Dissolution. The LLC shall be dissolved upon the occurrence of the following event (hereinafter, a "Liquidation Event"): 

a. By unanimous agreement of the Members;

b. Dissolution is decreed by a court of competent jurisdiction under the laws of the State of ___________________;

c. Bankruptcy of the Company; or

d. Any event that makes it unlawful for the Members to carry on the business of the Company.

e. Despite any provision of state law to the contrary, no other event, including (but not limited to) the withdrawal, removal, death, insolvency, liquidation, dissolution, expulsion, bankruptcy, or physical or mental incapacity of a Member, shall cause the existence of the LLC to terminate or dissolve.

Section 9.2. Liquidation. 

a. Should a Liquidation Event occur, the LLC shall not engage in any further activities or business other than those that are necessary to wind up the business and affairs of the Company while the Company’s assets shall be liquidated and its affairs shall be wound up, including preparation of final financial statements and an accounting by (or at the direction of) the Manager. All proceeds from the liquidation shall be distributed in accordance with state law, and all LLC Units shall, thereafter, be canceled. Distributions to the Members shall be made in accordance, and proportion, with the Members' relative capital account balances. 

b. Final distributions to Members shall not be made until all liabilities have been satisfied and any contingent claims against the LLC have been resolved. 

c. Upon the completion of the liquidation and distribution of the LLC's assets, the LLC shall be terminated and the Manager shall cause the Company to execute and file a certificate of cancellation in accordance with state law. 

Section 9.3. Distribution in Kind.  If the Manager shall determine that a Company asset should be distributed in kind, the liquidator shall obtain an independent appraisal of the fair market value of the asset as of a date reasonably close to the date of liquidation.  Any unrealized appreciation or depreciation with respect to such asset shall be allocated among the Members and taken into consideration in determining the balance in the Members’ Capital Accounts as of the date of liquidation.  Distribution of any such asset in kind to a Member shall be considered a distribution of an amount equal to the asset’s fair market value.

Section 9.4. Waiver of Right to Court Decree of Dissolution.  The Members agree that irreparable damage would be done to the Company if any Member brought an action in court to dissolve the Company.  Accordingly, each of the Members accepts the provisions of this Agreement as his or her sole entitlement on termination of his or her interest in the Company.  Each Member hereby waives and renounces his or her right to seek a court decree of dissolution or to seek the appointment by a court of a liquidator for the Company.

Section 9.5. Taxable Gain or Loss.  Taxable income, gain and loss from the sale or distribution of Company property incurred upon or during liquidation and termination of the Company shall be allocated to the Members as provided in this Agreement.

Section 9.6. No Recourse Against Members.  Except as provided by law, upon dissolution, each Member shall look solely to the assets of the Company for the return of his or her Capital Contribution.  If the Company property remaining after the payment or discharge of debts and liabilities of the Company is insufficient to return the Capital Contribution of each Member, such Member shall have no recourse against any other Member.

ARTICLE X
EXCULPATION OF LIABILITY: INDEMNIFICATION


Section 10.1. Exculpation of Liability. Unless otherwise provide by law or expressly assumed, a person who is a Member or Manager, or both, shall not be liable for the acts, debts or liabilities of the LLC to third-parties.


Section 10.2. Indemnification. Except as otherwise provided in this Article, the LLC shall indemnify any Member or Manager (and may indemnify any employee or agent) of the LLC who was or is a party or is threatened to be made a party to a potential, pending or completed action, suit or proceeding, whether civil, criminal, administrative, or investigative, and whether formal or informal, other than an action by or in the right of the LLC, by reason of the fact that such person is or was a Member, Manager, employee or agent of the LLC. Indemnification shall be limited to expenses, including attorney's fees, judgments, penalties, fines, and amounts paid in settlement actually and reasonably incurred by such person in connection with the action, suit or proceeding, if, and only if, the person acted in good faith, with the care an ordinary prudent person in a like position would exercise under similar circumstances. For persons other than Members or Manager of the LLC, indemnification shall only be made after an affirmative vote of a majority in interest of LLC Members. 

Section 10.3. Continuation of Indemnification Right.  Unless expressly otherwise provided when authorized or ratified by this Company, indemnification and advancement of expenses as provided shall continue as to a person who has ceased to be a Member, Manager, officer, employee or agent and shall inure to the benefit of the heirs, executors, and administrators of such a person.  For purposes of this provision, and in addition to the meaning previously ascribed, the term Company includes, in the context of the Company's merger or consolidation with any other business entity, the resulting company and any constituent company (including any constituent of a constituent) absorbed in a consolidation or merger, so that any person who is or was a Manager, officer, or managing member of a constituent company, or is or was serving at the request of a constituent company as a director, Manager, officer, managing member, employee or agent of another company, corporation, partnership, joint venture, trust or other enterprise, is in the same position under this provision with respect to the resulting or surviving company as such person would have been with respect to such constituent company if its separate existence had continued.

Section 10.4. Insurance.  The Company may purchase and maintain insurance on behalf of any person who is or was a Member, Manager, officer, employee, or agent of the Company, or who is or was serving at the request of the Company as a director, Manager, officer, managing member, employee or agent of another company, corporation, partnership, joint venture, trust or other enterprise against any liability asserted against such person and incurred by such person in any such capacity or arising out of such person's status as such, whether or not the Company would have the power to indemnify such person against the liability of this provision.

ARTICLE XI

INVESTMENT RESTRICTIONS

Section 11.1.  Restrictions. Each Member recognizes that:  

a. 
The Company interests have not been registered under the Securities Act of 1933, as amended (the “Securities Act”) or any state securities laws, in reliance upon an exemption from such registration;

 b. 
A Member may not sell, offer for sale, transfer, pledge or hypothecate all or any part of his or her interest in the Company in the absence of an effective registration statement covering such interest under the Securities Act unless such sale, offer of sale, transfer, pledge or hypothecation is exempt from registration under the Securities Act; 

c.  
The Company has no obligation to register any Member’s interest for sale, or to assist in establishing an exemption from registration for any proposed sale; and 


 d. 
The restrictions on transfer may severely affect the liquidity of a Member’s investment.

ARTICLE XII
MEDIATION OR ARBITRATION

Section 12.1. Duty. Except as otherwise set forth in this Agreement, if a dispute arises concerning this Agreement and the company and/or the members involved in the dispute do not resolve it through informal means, such parties shall submit their dispute to mediation in accordance with the commercial mediation rules of the American Arbitration Association and, otherwise, formal arbitration in accordance with the commercial arbitration rules of the American Arbitration Association provided that, if such parties begin mediation, any party to the dispute may require arbitration at any time upon written notice in accordance with the commercial arbitration rules.

>> TIP  

This is an important provision designed to reduce legal fees in the event of a dispute.

Section 12.2. Procedures. Arbitration proceedings under this Agreement shall be conducted by a single arbitrator at the Company’s principal place of business. Without limitation of their general authority, the arbitrator shall have the right to order reasonable discovery in accordance with the Virginia Rules of Civil Procedure.  The arbitrator’s final decision(s) shall be binding and enforceable without further legal proceedings in court or otherwise, provided that any party to the dispute may enter judgment upon the award in any court having jurisdiction.

Section 12.3. Costs. The company and/or the Members that are parties to any mediation or arbitration proceeding shall share the costs of the proceeding equally, provided that each such party shall be responsible for its own attorney fees.

Section
12.4. Good Faith. The company and/or the Members that are parties to a dispute shall have a duty to participate in mediation or arbitration proceedings in good faith and in a manner that ensures that all such proceedings shall proceed with all due haste.

ARTICLE XII

ACCOUNTING AND REPORTING

Section 12.1. Books. The Company shall maintain complete and accurate books of accounts in accordance with generally accepted accounting principles.  The Company shall provide any Member any information requested relating to the business of the Company.  During ordinary business hours any Member or his or her authorized representative shall have access to all books, records and financial materials regarding the Company.

Section 12.2. Transfers During Year. In order to avoid an interim closing of the Company’s books, the share of Profits and Losses of a Member who transfers part or all of his or her Membership Interest in the Company during the Company’s accounting year may be determined by taking his or her pro rata share of the amount of such Profits and Losses for the year.  The proration shall be based on the portion of the Company’s accounting year that has elapsed prior to the transfer or may be determined under any other reasonable method; provided, however, that any gain or loss from the sale of Company assets shall be allocated to the owner of the Company interest at the time of such sale.  The balance of the Profits and Losses attributable to the Company interest transferred shall be allocated to the transferee of such interest.

Section 12.3. Reports.  The books of account shall be closed promptly after the end of each fiscal year.  As soon as practicable thereafter, the Manager shall deliver a written report to each Member that shall include a statement of cash flow, income statement, balance sheet, a statement of each Member’s Capital Account and such additional statements with respect to the status of the Company’s assets and the distribution of Company funds as are necessary to advise the Members properly about their investment in the Company.  Prior to April 1st of each year, the Members shall also be provided with a copy of the Company federal income tax return (Form 1065) to be filed for the preceding year.  The Company shall provide to the Members all information necessary for them to complete federal and state tax returns.

Section 12.4. Section 754 Election. If requested by a Member, the Company shall make the election provided for under section 754 of the Code.  Any costs attributable to making such election shall be borne solely by the requesting Member.

Section 12.5. Obligations Of Members To Report Allocations. The Members are aware of the income tax consequences of this Article in reporting their shares of the Company income and loss for income tax purposes.

Section 12.6. Bank Accounts. The Company shall maintain its checking and other deposit accounts in its legal name in one or more financial institutions in the United States of America that are designated by the Manager and shall deposit in those accounts all funds of the Company that are not otherwise invested.  The Company shall permit withdrawals from its deposit accounts only in the regular course of its business on the signature of those officers and employees of the Company who are designated in this Agreement and by resolution by the Manager. The Company shall not commingle its funds with the funds of any member, Manager, or other person, and the Manager shall not use any funds of the Company for any purpose other than the business of the Company.

ARTICLE XIII

MISCELLANEOUS


Section 13.1. Amendment of Operating Agreement. This Agreement may be amended by, and only by, a written resolution setting forth in detail the amendment and signed by a majority of Members in favor of said amendment. 


Section 13.2. Successors. This Agreement shall be binding as upon all successors in interest of the Members that includes, but is not limited to, executors, personal representatives, estates, trustees, heirs, beneficiaries, assignees, nominees, and creditors of the Members. 

Section 13.3. Counterparts. This Agreement may be executed in several counterparts with the same effect as if the parties executing the several counterparts had all executed one agreement or counterpart. 


Section 13.4. Governing Law. This Agreement shall be governed by and construed in accordance with the laws of the State of ___________________. 


Section 13.5. Severability; Standard for Interpretation. If it shall be determined by a court or other competent body that any provision or wording of this Agreement shall be invalid or unenforceable under state or other applicable law, such invalidity or unenforceability shall not invalidate the entire Agreement. Whenever two or more interpretations of the provisions or wording of this Agreement shall be possible, the interpretation or construction which leads to the enforcement and validity of any provision of this Agreement shall be favored and deemed to be the intended interpretation of the parties to this Agreement. 

Section 13.6. 2No Third Party Rights.
None of the provisions contained in this Agreement shall be for the benefit of or enforceable by any third parties, including creditors of the Company.  The parties to this Agreement expressly retain any and all rights to amend this Agreement as herein provided, notwithstanding any interest in the Agreement or in any party to this Agreement held by any other Person.

Section 13.7.  Attorneys’ Fees.  In the event of any litigation arising out of this Agreement, the prevailing party shall be entitled to recover from the non-prevailing party the reasonable attorneys’ fees and court costs incurred by the prevailing party in such litigation.  

Section 13.8. Other Documents.  Each Member agrees to perform all further acts and execute, acknowledge, and deliver all documents that may be reasonably necessary, appropriate or desirable to carry out the provisions of this Agreement, including but not limited to acknowledging before a notary public any signature heretofore or hereafter made by a Member. 

Section 13.9. Other Acts.  Each Member agrees to execute, acknowledge, and deliver such additional documents and take such further actions, as may reasonably be required from time to time to carry out each of the provisions and the intent of this Agreement and every agreement or document relating hereto, or entered into in connection herewith.

Section 13.10. Notices.  Except as otherwise provided herein, any notice which the Company or any Member or Manager is required or may desire to give under or in conjunction with this Operating Agreement shall be in writing, and shall be given by addressing the same to such other party at the address set forth below, and by depositing the same so addressed, postage prepaid, in the United States certified mail, return receipt requested, or by delivering the same personally or by courier, or by Federal Express or comparable overnight courier or by telephone facsimile (with confirming delivery by other accepted means).  Any notice shall be deemed to have been given as of the second United States Post Office delivery day following the date of mailing or, otherwise, on the date of delivery.  Either party may change the address for the service of notice upon it by written notice given to the other in the manner herein provided for the giving of notice.

If to the Company:

_____________________

__________________________________.

If to a Member:
at their respective addresses set forth in the Company’s records.

Section 13.11. Independent Representation and Waiver of Conflict of Interest.  The parties all acknowledge that the Company's legal counsel (“Legal Counsel”), prepared this Operating Agreement on behalf of and in the course of their representation of the Company, and that:

a.
The parties have been advised by Legal Counsel that conflicts of interest may exist among the Member's individual interests; 

b.
The parties have been advised by Legal Counsel to seek the advice of independent counsel;

c.
The parties have had the opportunity to seek the advice of independent counsel; and

d.
The parties agree and hereby do jointly and severally waive any claim that Legal Counsel's representation of the Company constitutes a conflict of interest.

e.
The parties have received no representations from Legal Counsel about the tax consequences of this Agreement;

f.
The parties have been advised by Legal Counsel that this Agreement may have tax consequences;

g.
The parties have been advised by Legal Counsel to seek the advice of independent tax counsel; and

h.
The parties have had the opportunity to seek the advice of independent tax counsel.

Section 13.12.
Irrevocable Proxy and Power of Attorney.  With respect to any member holding an interest as “joint tenants by the entireties,” each such member agrees that any individual tenant of such member is hereby authorized and granted an irrevocable proxy and power of attorney by the other individual tenants of such member to act and execute on behalf of such member any consent, approval, resolution, authorization, adoption, agreement, instrument or other document as may be required to be executed by the members for whatever reason from time to time, and the execution by such individual shall be deemed conclusive evidence of the consent, approval, etc. of such member.  the proxy and power of attorney is coupled with an interest and irrevocable.

Section 13.13. No Partnership Intended for Nontax Purposes.  The Members have formed the Company under the Act, and expressly do not intend hereby to form a partnership under any State of ___________________ Statute. The Members do not intend to be partners one to another, or partners as to any third party.  To the extent any Member, by word or action, represents to another person that any other Member is a partner or that the Company is a partnership, the Member making such wrongful representation shall be liable to any other Member who incurs personal liability by reason of such wrongful representation. 

IN WITNESS WHEREOF, the undersigned have duly executed this Operating Agreement as of the date first above written as Members: 

ABC LLC
MEMBER

___________________________________
__________________________________

By:__________________, Managing Director


EXHIBIT A

	Member:
	Initial Capital Contribution
	Membership Interest

	
	
	

	
	
	


Spousal consent to the ABC, Inc Operating Agreement

I, __________________________, spouse of _____________________, notwithstanding any laws, if any, of the State of ____________________ or any other State, hereby consent to the terms and conditions set forth in the Operating Agreement of ABC Limited Partnership and agrees to be bound by all its terms, including but not limited to any restrictions and/or requirements to the transfer of my spouse's interests in ________________________________, whether during our lives or as a result of any testamentary or intestate bequests. I acknowledge having read said Shareholder Agreement, understand its terms and the effects thereof, and execute this Spousal Consent freely, under no duress or threat of duress, and with full knowledge that I am not bound or required to execute this Spousal Consent. 

_________________________

Dated: 
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